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The Constitutional Relationship between Law
and Religion in the History of Ideas: A
Contemporary European Perspective∗

Maurice Adams and Adriaan J. Overbeeke

Abstract

In this article we look at the question of whether the relationships between church and state
should be arranged in such a manner that manifestations of religion are only allowed in the private
sphere. Or should the state be more tolerant of religion in a more generous manner? In answer-
ing this question we first highlight a number of recent developments regarding the relationship
between church and state in Belgium. These developments sketch the atmosphere in which this
relation exists at present. They seem to indicate a changed attitude of at least the Belgian govern-
ment towards religion. Next we look at two classic models in Church-State relations: i.e., the one
framed by Thomas Hobbes on the one hand and the one initiated by John Locke on the other hand.
We round up with an evaluation of these models in light of the present-day situation and the case
law of the European Court of Human Rights.

We conclude that in order to recognise citizens in regard to their full identity, it is more than
ever necessary to look for the contribution religions can make towards the norms and values that
keep our society alive and in good health. In this respect government has, in our opinion, a role
as facilitator, as guarantor of the basic conditions for pluralism, but not as the party that first and
foremost exercises control. As soon as government inclines towards the second (the taking of
control), the first (guaranteeing religious liberty) is open to a possible threat. A government that,
as was indicated above in a number of examples from the contemporary Belgian policy context,
seems to involve itself more and more in the domain of religion should therefore be careful about
the actions it takes. It is appropriate to exercise circumspection in the domain of the relationship
between religion and politics because whoever oppresses or denies the existence of religious iden-
tity humiliates the other. This, in turn, gives rise to a lack of respect for and from the other. Such
a society harbours an enormous potential for violence.

KEYWORDS: church and state, religious liberty, European Court of Human Rights, Locke,
Hobbes
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1. Introduction 
In his book In Europe. Travels Through the Twentieth Century1, the Dutch author 
Geert Mak reports about a journey he took through the major cities of Europe in 
1999. One of the chapters of this book is devoted to Istanbul. The author sketches 
the vicissitudes of this city, which is in fact the biggest metropolis of Turkey, and 
which in the twentieth century underwent drastic changes under the reign of 
Mustafa Kemal, also known as Atatürk. It was indeed Atatürk who enforced far-
reaching secularisation in Turkey in the 1920’s and ‘30’s. This secularisation 
meant a revolution without precedent: women were no longer allowed to wear a 
veil, men no longer a fez, the Islamic lunar calendar was abolished, as well as 
polygamy, Arabic script, and Islamic law. Friday was replaced by Sunday as the 
day of rest, and all Koran schools were closed. Atatürk, Mak asserts, is for many 
the symbol of progress par excellence, of a strict separation between church and 
state, and of the restriction of the power of the faithful. His reforms marked the 
final break with Turkey’s image as the “sick man of Europe,” as Turkey was once 
known. 

Today Turkey is still an Islamic country, in demographic terms more than 
ever before.2 It is so even in a fatal way, at least according to those who are 
against Turkish membership of the European Union. The former French president 
Valéry Giscard d’Estaing, for example, who was the chairperson of the European 
Convention that had to result in the European Constitution (a failed attempt as we 
know by now), said that Turkey represents a culture that is hostile towards 
Europe, and also represents a religion that has not known Western Enlightenment 
and thus does not accept a strict separation between church and state.3 

In the light of these circumstances, Mak poses the question as to what in 
fact constitutes the greatest barrier between Turkey and the rest of Europe. “Is it 
actually the country's traditional Muslim character? Is it not, rather, Atatürk's 
staunchly nationalist and dictatorial modernisation that blocks a lasting 
rapprochement with modern-day Europe? Or, to put it differently: does the 

                                         
1 Geert MAK, In Europe. Travels Through the Twentieth Century, London, Vintage, 2008, 896 p. 
2 The large groups of Christians, for example, still present in Turkey after the First World War 
disappeared since then, partly as a consequence of the population exchanges after the Greek-
Turkish war, in application of the Treaty of Lausanne (1923). Already in 1924 Toynbee came to 
the conclusion that “the realm of the Oecumenical Patriarch has in effect become confined to the 
Greek community in the city of Constantinople.” Arnold J. TOYNBEE, “The East after 
Lausanne”, Foreign Affairs, Vol. 84, 1923-1924, (84) p.94. An effort to establish a national home 
for the (Christian) Armenian minority (cfr. the fate of Armenians during the First World War) 
failed, according to Turlington. See E. TURLINGTON, “The Settlement of Lausanne”, American 
Journal of International Law Vol 18, 1924 (696) p.700. 
3 In the prominent French daily newspaper Le Monde, 8 November 2002. 
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problem really have to do with Muhammed? Does it not have just as much to do 
with Atatürk?”4 

Rephrased in the terminology of government policy: should the 
relationships between church and state be arranged in such a manner that 
manifestations of religion are only allowed in the private sphere? Or should the 
state rather be tolerant of religion in a more generous manner? We will return to 
these questions at the end of this article. 

Before we attempt this, however, we would like to highlight a number of 
recent developments regarding the relationship between church and state in 
Belgium. These developments sketch the atmosphere in which this relation exists 
at present. They seem to indicate a changed attitude of at least the Belgian 
government towards religion. This new approach has traits that remind one of the 
regime of King Willem I, a Dutch ruler who interfered intensively with the 
religious life of his subjects ─ one of the reasons for the Belgian secession from 
the United Kingdom of the Netherlands in 1830. 
 
2. Belgian developments 
The Belgian situation concerning the relationship between church and state bears 
the imprint of the period immediately preceding Belgian independence in 1830, 
during which Belgium was first a part of France and subsequently of the United 
Kingdom of the Netherlands. The choices made at the time of Belgian 
independence in 1830 in regard to the position of religion differed a great deal 
from what was current in the Dutch period (1815-1830) under King Willem I.5 It 
was thus not a coincidence that the separation between the Netherlands and 
Belgium was brought about inter alia by controversies on exactly these matters.6 

This difference was evidenced in the constitutions of both states a number 
of years after the separation. The Netherlands was originally ─ and up until the 
middle of the nineteenth century ─ characterised by a regime in which state 
interference in religious matters was the rule. Church and state were not separate. 
On the other hand, on the occasion of the secession from the Netherlands, 
Belgium immediately and with conviction chose a new regime, built on the 
principle of separation of church and state but combined with a system of state 
support. The new Belgian Constitution of 1831 therefore contained (and still 
contains) a provision whereby the mutual independence of the religious 

                                         
4 Geert MAK, o.c., p.495. 
5 The Congress of Vienna (1814-1815) decided to establish the United Kingdom of the 
Netherlands, comprising the former Republic of Holland and so called ‘Austrian’ Belgium. 
Belgium remained a part of this United Kingdom until 1830. 
6 An overview of these developments can be found in E. WITTE, “De constructie van België” in 
E. WITTE, J.-P. NANDRIN, E. GUBIN and G. DENECKERE, Nieuwe geschiedenis van België, 
part I, 1830-1905, Brussels, Lannoo, 2005, p.37-38, p.61-67, p.73 et seq.  
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community and government is guaranteed.7 The first paragraph of this provision, 
s. 21, reads as follows: 

“The State does not have the right to intervene either in the nomination or in the 
installation of ministers of any religion whatsoever, nor to forbid these ministers 
from corresponding with their superiors, from publishing their acts, except, in the 
latter case, taking into consideration normal responsibilities in matters of press 
and publication.” 

The wording of this provision is indicative of reaction, because the newly 
created Belgian state thereby distanced itself from the meddlesome policies of 
Willem I, and the Roman Catholic Church supported this provision. 

The Roman Catholic Church opposed not only the meddling of Willem I 
with the matters of the church, but also disliked the constitutional recognition of 
the various religions as equal. The relationship with religion in the United 
Kingdom of the Netherlands had been determined from the point of view of 
international law by the Eight Articles of 1814 as drawn up by the allies, a text 
that may be looked upon as a first as far as minority protection is concerned. It 
also stipulated inter alia that the constitution of the Netherlands had to guarantee 
“equal protection and privileges” to all religions.8 The Belgian Roman Catholic 
Church was however unwilling to accept that religious freedom was granted to 
other (non-Catholic) communities. The fact that in 1831 independent Belgium 
eventually, as was the case under Dutch rule, nevertheless laid down an equal 
right to religious freedom for all religions in its constitution did as a matter of fact 
not make much difference because of the quasi-monopolistic situation of the 
Catholic Church. The so called “cultes dissidentes” (dissident religions: a name 
for all non-Catholic persuasions) had very few adherents in the Belgian 
provinces.9 

The observer not familiar with this issue will in fact assume without 
questioning that there is no separation whatsoever between church and state in 
Belgium. After all, although the Belgian government may not, as we have just 
seen, interfere with religion, it nevertheless finances its religions: some thousands 

                                         
7 A short introduction in this area, in the context of Belgian constitutional law, can be found in G. 
VAN HAEGENDOREN and A. ALEN, “The constitutional relationship between church and 
state” in A. ALEN (ed.), Treatise on Belgian Constitutional Law, Deventer, Kluwer Law 
International, 1992, p.265-268. See also: T.J. SHELLEY, “Mutual Independence: Church and 
State in Belgium: 1825-1846”, Journal of Church and State 1990, p.49-63. 
8 See I.L. EVANS, “The Protection of Minorities”, British Yearbook of International law 1923-24, 
p.97. The constitutional principle of equal freedom for all religions was one of the reasons why 
Pope Gregory XVI considered the separation that was introduced between church and state as 
being too modern. B. WAUTERS, Recht als religie, Leuven, Universitaire Pers Leuven, 2005, 
p.403-404. 
9 Only 7,368 Protestants were counted in the 1846 census. 

3

Adams and Overbeeke: The Constitutional Relationship between Law and Religion

Published by The Berkeley Electronic Press, 2008



of priests, ministers, chaplains, and rabbis (the so-called “ministers of religion” or 
“ministers of public worship”) and also the counselors of “non-confessional” 
(humanist) communities receive a salary from the state. Since 2007, 50 imams are 
on the state-payroll, too.10 And since 2008, Buddhism is getting state-subsidies, a 
first step in the direction of its recognition as an official religion.11 

This financing by the state has been dictated by the Constitution since 
1831, in s.181 (1): 

“The State awards remuneration and pensions to religious leaders; those amounts 
required are included in the budget on an annual basis.” 

Nevertheless, there is no question here of a mixing of church and state, 
since this ‘supportive section’ is read together with s.21 of the Constitution, 
mentioned above. Support from the state is therefore in principle no justification 
for interference by the state. The church, in other words, implements its own staff 
policy.12 

Section 21 of the Belgian Constitution, which is thus intended to guarantee 
the separation of church and state, is at present under discussion, however. The 
possibility of extended government control is examined: government interference 
is the buzzword in Belgium (as well as, by the way, in the Netherlands). As it will 
appear, government is concerning itself more and more with religion, and in some 
cases government gets even deeply involved.13 It therefore seems as though new 
relationships between church and state are in the making. A number of recent 
developments, which are enumerated below, points in this direction. The 
circumstances and causes are quite diverse. They derive both from the changing 
religious ‘landscape’ (the emergence of Islam, new religious movements and 
sects) and the changing constitutional ‘landscape’ (the redistribution of powers 
regarding religious matters in the Belgian federal state). Furthermore, as we will 
see, the way in which religion is dealt with is also characterised by variety. This 
may concern the modalities of religious practice, the limits of religious 
                                         
10 Royal Decree 2 November 2007, Belgisch Staatsblad (Belgian State Gazette), November 28, 
2007. 
11 Belgian Federal Government decided to start the preparation of a law on the recognition of 
Buddhism in March 2007: Belgian Senate, 2006-2007, Questions and Answers, Bulletin no. 3-90, 
10437. Since 2008 Financial support is granted: s. 139 Act of 24 July 2008, Belgisch Staatsblad 
(Belgian State Gazette), August 7, 2008. 
12 See on this, for example, R. TORFS, “Church Autonomy in Belgium”, in G. ROBBERS (ed.), 
Church Autonomy. A Comparative Survey, Peter Lang, Frankfurt a/M, 2001, p.607-631. 
13 See for instance Belgian government policy concerning Islam: M.-Cl. FOBLETS and A. 
OVERBEEKE, “State Intervention in the Institutionalisation of Islam in Belgium. A Critical 
Appraisal” in S. VAN KONINGSVELD and W. SHADID (eds.), Religious Freedom and the 
Neutrality of the State: The Position of Islam in the European Union, Leuven, Peeters, 2002, 113-
128; M. RENAERTS, “Elections in the Muslim Community of Belgium”, ISIM-Letter 1999, no. 2, 
p.26. 
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manifestation in public, or the acceptance of religious tones in the debate on 
society. Here are a few examples of this: 
1. The so-called pulpit offence14 is witnessing a renaissance. The curbing 

of extremist preaching in mosques, in particular, is a priority here. It is an 
issue in which not only religious freedom (as guaranteed in for example 
s.9 European Convention on Human Rights: ECHR) but also the freedom 
of expression (s.10 ECHR) is at stake. This does not concern Islam alone, 
however: religious expression as such is becoming more problematic. For 
example, the Catholic primate of Belgium was threatened by it when in his 
2005 Christmas speech he made negative reference to a political question: 
more specifically, to the announcement of the liberal political parties that 
they were willing and wanting to widen the Belgian Euthanasia Act to 
include people with dementia and minors (to which this act does not 
currently apply). 

2. The selection of ministers of religion for the sake of religious 
communities’ spiritual care in Belgium is formally not the duty of 
government (see s.21 of the Belgian Constitution, quoted above). The only 
recognised religion that is suffering under another rule at this moment is 
the Roman Catholic Church. Solely for this denomination the government 
has since 2005 adopted the policy that only priests (or at least canonical 
ordained people) are eligible for a salary from the state coffers. This 
measure blocks the appointment of a specific category of spiritual care 
providers, the so called parish assistants.15 Because of the decline in the 
number of Catholic priests in Western Europe today, this is nevertheless 
the only category from which this church may expect any benefit as far as 
pastoral support in its thousands of parishes is concerned. 

3. Neither is the training of ministers for the ministry a matter for the 
authorities. In general, no training requirements are laid down for religious 
ministers, including ministers with a government salary. Things are 
obviously different as far as Islam is concerned, however. The Flemish 
government considers it its duty to establish a Flemish imam training.16 

                                         
14 S. 268 Belgian Criminal Code: “The ministers of a religious service who, in the execution of 
their ministry by means of words spoken in a public meeting, directly attack Government, an Act, 
a Royal Decree or any other action of public authority, shall be punished by eight days to three 
months imprisonment and by a fine of 26 Francs to 500 Francs.” This 19th century article of the 
Belgian Criminal Code had been dead for more than 100 years but has now got renewed attention 
in political debate, in the context of the language used by some Islamic preachers. There is clearly 
enormous tension with freedom of speech. 
15 On this legislation and its consequences: K. MARTENS, “Bedienaars van de eredienst en 
parochieassistenten”, Nieuw Juridisch Weekblad 2005, p.1226-1232. 
16 Policy document Onderwijs en Vorming, 4 January 2005, Parlementaire Stukken Vlaams 
Parlement (Parliamentary documents Flemish Parliament) 2004-05, no. 156/1, p.140. 
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This is designed to stem the incoming tide of foreign (non-EU) spiritual 
ministers: more precisely, the appointments by mosques of imams coming 
from Islamic countries. 

4. The representation of religious communities (in matters concerning the 
functioning of the communities themselves) is a long-standing and 
exclusive matter for the religious communities themselves. Government 
was until recently an outsider in this field. The influx of a large population 
of Muslims caused the Belgian government to take a different stance in 
this matter. Government interference in bringing about Muslim 
representation, in particular, is without any doubt impressive.17 

5. With a view to the selection of these “official representatives”, the 
legislator put a specific arrangement in place in 2005 for screening those 
official Muslim representatives by government security agencies.18 

6. Belgium inherited the rules for the local structures that were designed 
to control the material aspects of religious communities, the so-called 
“fabriques d’église” (church-fabrics19), from the previous regimes, the 
French one in particular. Church fabrics are councils of lay people and 
ministers, appointed to assume responsibility in practical matters such as 
the handling of church property, etc. The law obliges the local authorities 
to finance these fabrics in case of a budget deficit. This old ‘French’ 
legislation is now being revamped.20 The process of modernising as 
undertaken by the Flemish Community is characterised by far-reaching 
interference with the way in which the local bodies are staffed. Thus, the 
Flemish legislature was endeavouring to introduce equal representation of 
men and women in the controlling bodies and to have older managers – 
who are non-salaried volunteers, to be sure - ousted.21 

                                         
17 Cfr. A. OVERBEEKE, “Wetgeving voor moslims. Is driemaal scheepsrecht?” Nieuw Juridisch 
Weekblad 2005, p.326-337. 
18 Act of 3 May 2005 entailing an amendment to the Act of 11 December 1998 concerning the 
classification and the security authorisation, Belgisch Staatsblad (Belgian State Gazette) 27 May 
2005. The Dutch government is also involved (though not felicitously) in guiding the process of 
establishing Muslim representation (cfr. Minister Verdonk – the then Dutch cabinet minister 
responsible for integration policies, on 12 December 2005 in Stukken Tweede Kamer 
(Parliamentary Documents Second Chamber of the Dutch Houses of Parliament), 2005-06, 30 
304, no. 8, p.31). 
19 Comparable with the council of church wardens in Anglican Church parishes. 
20 S. 4 Special Act of 13 July 2001 containing transfer of various powers to the regions and the 
communities, Belgisch Staatsblad (Belgian State Gazette) 3 August 2001. See on this: F. AMEZ, 
“Un aspect oublié de la réforme de l’Etat: le régime des cultes”, Journal des Tribunaux 2002, 
p.529-537. 
21 Cfr. F. AMEZ, “Les établissements publics chargés de la gestion du temporel des cultes en 
région flamande”, Chroniques de droit public 2005, p.293-315. The Belgian Constitutional Court 
(which was then called the Arbitragehof or, in French, Cour d’Arbitrage) annulled two sections of 
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7. The existing (and developing) external pluralism (according to which 
the various sub-tendencies and denominations have an autonomous 
organisational co-existence within one religious persuasion) is being 
reversed as a result of a government initiative to internal pluralism 
(according to which the various persuasions are only meaningful insofar as 
they operate within a single organisation with one spokesperson). This 
evolution towards internal pluralism is an inescapable result of 
government interference in religious representation according to which the 
various communities are obliged to unite (see above, point 4). Islam is 
affected most by this measure. The same tendency, however, is noticeable 
in other religions with a plural structure, albeit with greater reserve.22 

8. Government need not really interfere with the use of language in a 
religious community (with the exception of the communication by 
religious communities with government), but even here change might be 
in the offing. The Flemish Minister of Internal Affairs, Marino Keulen, 
asserts: “If specific prayers or texts need to be read in Hebrew, Latin or 
Classical Arabic, I don’t see any problem. (...) For the rest, we are striving 
towards the use of Dutch as working language.”23 

9. A religion may not only be strange because of the language but also 
anomalous compared to what is traditionally considered serious religion. 
Government cannot concern itself with the seriousness, let alone the 
‘truth’ of a religion. As far back as 1834, Belgium’s highest court, the 
Cour de cassation, explained that it is not up to government to judge in 
regard to whatever is presented as religious convictions.24 Since the end of 

                                                                                                                
the Flemish legislation on church administrations that contained age-discriminatory elements. See 
on this: R. TORFS, “Kerkfabrieken, godsdienstvrijheid en gelijkheid” (annotation Arbitragehof 
no. 152/05, 5 oktober 2005), Chroniques de droit public 2006, p.164-170. As a consequence of the 
jurisprudence of the Constitutional Court, Parliament afterwards changed similar stipulations 
elsewhere in the legislation to eliminate all age-discriminatory elements so that now all recognised 
religions are dealt with in the same way. 
22 It seems as though most Protestant denominations have also been united in one 
interdenominational council as a result of government insistence. Cfr. M. DANDOY (ed.), Le 
protestantisme. Mémoire et Perspectives, Brussels, Éditions Racine, 2005, p.50-52 and p.113-114. 
23 Handelingen Vlaams Parlement (Proceedings Flemish Parliament) 2004-05, 2 February 2005, 
no. 20, p.15. 
24 The space afforded to the protected religion was formulated as follows by the court (in French): 
“... le droit pour chacun de croire et de professer sa foi religieuse sans pouvoir interdit ni persécuté 
de ce chef; d’exercer son culte sans que l’autorité publique puisse, par des considérations tirées 
de sa nature, de son plus ou moins grand caractère de vérité, de sa plus ou moins bonne 
organisation, le prohiber soit en tout, soit en partie, ou y intervenis pour le régler dans le sens 
qu’elle jugerait le mieux en rapport avec son but, l’adoration de la divinité, la conservation, la 
propagande de ses doctrines et la pratique de sa morale” Cour de cassation 7 November 1834, 
Pasicrisie 1834, I, p.230 (our indentation). This interpretation given by the Cour de Cassation 
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the twentieth century, however, the Belgian government has become 
active in this domain, mainly because of the growing presence of so called 
‘sects’ / new religious movements. More than likely this is taking place 
from a position of fear for the dangers threatening the citizens in the 
religious market. In this, government is playing the part of consumer 
protector, including the accompanying negative hallmark.25 
 
Many of the developments indicated here are directly or indirectly related 

to the aforementioned support regime for the “legally recognised” religious 
persuasions, upheld in 1830 for Catholics and Protestants and subsequently 
extended to Judaism (1831), Anglicanism (1835), Orthodox Christianity (1974) 
and Islam (2007). The continuation of that support regime clearly still has 
attractive aspects for government policy. A recent commission initiated by 
government, the Commission for Intercultural Dialogue, considers the support 
regime to be an element of what it calls active neutrality: “Support justifies (...) 
control. Active neutrality offers (...) more control possibilities than passive 
neutrality. When the state shuns all contact with religious groups, it in fact 
abolishes all possibilities of control.”26 This Commission considers a debate on s. 
21 of the Belgian Constitution urgent, in particular regarding the provision made 
for more government control. The federal parliament (legislature 2007-2011) has 
the capacity (given by the legislature 2004-2007) to revise s. 21 of the 
Constitution.27 

One hundred and seventy-five years ago, the intense government 
interference in the religious sphere was an important factor for the separation of 
Belgium from the United Kingdom of the Netherlands. Circumstances seem to 
have changed, as recent developments (cf. 1 to 8 above) indicate. At present 
Belgium seems even more enthusiastic about mixing state and religion than the 
former Dutch ruler King Willem I ever was. This calls for the question how 

                                                                                                                
excludes any government-appreciation of the value of a given religion. The formula includes the 
organisational aspect of religion. 
25 2 June 1998, Law on the creation of a Centre for Information and Advice concerning Harmful 
Sectarian Organisations (…) Belgisch Staatsblad (Belgian State Gazette) 25 November 1998. See 
on this law: A. DENAUX, “The attitude of the Belgian autorities toward new religious 
movements”, Brigham Young University Law Review 2002, 237-268 (includes English translation 
of the law); K. MARTENS, “De overheidaanpak van het sekteprobleem: een stiefmoederlijke 
behandeling?”, Algemeen Juridisch Tijdschrift 1999-2000, 96-102. An antroposophical 
organisation contested the law for the Belgian Constitutional Court, without succes: Arbitragehof, 
no. 31/2000, 21 March 2000, Belgisch Staatsblad (Belgian State Gazette) 9 March 2001. 
26 Eerste syntheseverslag van de Commissie voor Interculturele Dialoog, Brussels, December 
2004, sec. 4.3.1. 
27 Declaration on the revision of the Constitution, Belgisch Staatsblad (Belgian State Gazette) 2 
May 2007. 
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religion should be tolerated in Belgian society. Should we go back to 1830 and 
redo the work of the authors of the constitution, determining new boundaries that 
will fix the circumstances surrounding religion in society for a long time to come? 
There are factors in favour of this. But the more fundamental question is what 
point of departure should dominate a renewed debate on the relationship between 
the law and religion? Are we to protect the state against the church or the church 
against the state, or should church and state be protected against each other? 
These are the different perspectives that may or will give rise to an equally 
multifarious result in the policy area and that we will discuss below. We will start 
doing so with reference to the thought of Thomas Hobbes (1588-1679) and John 
Locke (1632-1704). 
 
3. Hobbes versus Locke 
The circumstances under which Hobbes and Locke lived were crucial for the 
development of their thought. We therefore have to delineate these circumstances 
clearly. We choose to deal with Hobbes and Locke particularly because they suit 
our purpose, which is to try to determine in what way religion (and religious 
utterances) is tolerated best today. Interestingly enough, in spite of the similar 
circumstances in which they lived and worked, Hobbes and Locke came to 
conflicting conclusions. Looked at in this way, both thinkers also represent two 
modalities of thought on the relationship between the law and religion: two 
modalities that are recognisable in one way or another even today. 
 
Thomas Hobbes: why the state should be protected against the church 

“Fear and I were born twins together,” Hobbes famously said.28 Fear is mostly 
viewed as a bad councillor, but Hobbes, although an intellectually brave man 
himself, would not accept this. As is well known, Hobbes developed a political 
philosophy based on an absolutist theory of sovereignty, in which a form of 
abstract fear is institutionalised: that is to say, fear for political unrest, war and 
chaos, death, violence, and injury ─ in short, fear for situations that would make 
social life impossible. This fear was in fact very acute as a result of the many 
political conflicts and civil wars Hobbes personally witnessed. To put it even 
more strongly, he was obsessed by the conflicts between Parliament and the 
Royalists, which England suffered in those days, culminating in the civil war of 

                                         
28 Or this is the phrase that is mostly quoted. In his autobiography, which Hobbes wrote in Latin 
verse and of which there exists an English translation (The Life of Mr Thomas Hobbes of 
Malmsbury), it is expressed in the following way: “For the rumour went everywhere through our 
towns that the last day of the nation was coming by fleet. And at that point my mother was filled 
with such fear that she bore twins, me and together with me fear.” On this, see inter alia A.P. 
MARTINICH, Hobbes. A biography, Cambridge, Cambridge University Press, 1999, p.2. 

9

Adams and Overbeeke: The Constitutional Relationship between Law and Religion

Published by The Berkeley Electronic Press, 2008



1642 to 1649. The basis of Hobbes’ political philosophy is directly related to his 
life experience. 

For the sake of this exposition it is important to realise that the conflicts 
that confronted Hobbes were to a large extent connected with conflicts between 
Protestant factions in English society. Although under Henry VIII the Church of 
England broke away from the authority of the Pope29, the institution as such was 
at the same time partly modelled according to the hierarchical Roman Catholic 
Church. From that point of view the English church was a kind of compromise 
between Catholicism and Protestantism, with an Episcopal system and a partly 
Catholic-inspired liturgy. Sociologically the church consisted nevertheless of 
many Protestant factions, with the politically moderate Lutherans at the centre and 
at the end of the spectrum more fundamentalist movements such as the Levellers, 
Baptists, and Presbyterians, for instance. According to them, the English church 
had not removed itself far enough from the Roman Catholic Church. The 
strongest opposition came from the faction of English Protestantism somewhat 
loosely called the Puritans.30 They represented a minority of the population, but 
were nevertheless politically influential. The Puritans rejected the state religion of 
the time and pleaded for a radicalisation of the Reformation, for a purification of 
the church order, and a liturgy and life according to Biblical example. The 
Puritans believed that the church had to be closer to the people, and they 
consequently pleaded for a democratic, non-hierarchical church led by elders 
elected by the church members themselves. But of course, these were views that 
could cause the individual believer not to recognise the authority of the state, as 
this could be in conflict with the Holy Scripture. 

While Elizabeth I was still able to control this faction, the atmosphere 
changed dramatically when the Scottish King James I, a Stuart, succeeded her in 
1603. James was in favour of strong, even absolutist royal authority, and he came 
in conflict with Parliament partly as a result of this.31 His position as head of the 
Church of England was very important to him, and he was a fierce opponent of 
Catholicism as well as the democratic movements within English Protestantism. 
Serious problems of a religious, financial, and political nature arose under his 
rule, even forming an explosive mix under the wilful and absolutist rule of his 
son, Charles I, who ruled from 1625. 

                                         
29 The direct cause of the schism was the fact that the Pope refused to grant Henry VIII an 
annulment of his marriage. 
30 On this E.H. EMERSON, English Puritanism from John Hooper to John Milton, Durham, Duke 
University Press, 1968. See also A.P. MARTINECH, “Thomas Hobbes in Stuart England”, in A.P. 
Martinech,, A Hobbes Dictionary, Oxford, Blackwell, 1995, p.2. 
31 A. STEWART, The Cradle King: A Life of James VI and I, London, Chatto & Windus, 2003. 
Hobbes, otherwise, greatly admired James I. See A.P. MARTINICH, Hobbes. A biography, o.c., 
p.14. 
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The mix of circumstances gave rise to the civil war mentioned, the so-
called first English Revolution (1642-1649).32 Charles indeed had the insolence, 
after a number of incidents, to dissolve Parliament in 1629 and reign alone for 
eleven years. In 1640, he convened the so-called Short Parliament, as he needed 
money to finance the war against the Scots. An important issue in that conflict 
was that James and Charles tried to foist the Anglican church ordinance on the 
Scottish church. This church had in fact been transformed to a fully fledged 
Calvinistic church (moderators, church councils, etc., but no bishops) during the 
regency at the beginning of the rule of James I. Before supporting Charles in this 
struggle, however, Parliament first had a few other bones to pick with him. After 
only three weeks the session of Parliament was nevertheless closed again and 
without any result. This gave rise to even greater distrust between king and 
Parliament. 

In Hobbes’ first printed statement of his political philosophy The Elements 
of Law, Natural and Politic - a work he had been engaged in as far back as 1637 
but that only appeared four days after the closing of the Short Parliament -, he 
discussed certain matters that were of direct relevance to the relationship between 
king and Parliament: in particular, that according to Hobbes, everyone, Parliament 
included, owed the king absolute obedience. When, after another defeat at the 
hands of the Scots, Charles was forced to convene the so-called Long Parliament, 
Hobbes feared that this view would be used against him. He consequently fled to 
Paris in great secrecy in November 1640. There, among other things, he was the 
private tutor of the later English King Charles II. 

The headstrong actions of the king, in any case, engendered strong 
dissatisfaction. Under strong Puritan influence as it was, Parliament severely 
disliked the Roman trimmings that still characterised the Church of England, for 
example. King and high nobility stood posed against Parliament. In 1642, civil 
war erupted, the end of which in 1649 literally cost Charles I his head. England 
then became a republic (1649-1660) under the leadership of the Puritan Oliver 
Cromwell, himself descendent from anti-Catholic nobility. 

This is the field of forces, with its oscillation between religious and 
financial disputes and claims to power ─ the three of them inextricably bound 
together—in which Hobbes lived and worked. It was one of the most turbulent 
periods in English history. During an important part of his life Hobbes engaged 
with the high aristocratic circles of the Royalists. He was in fact often perceived 
to be a supporter of the English king. This is an interpretation that could give rise 
to misunderstandings: Hobbes was by no means a supporter of royal authority in 
principle, and his position was in a certain sense isolated. After all, he denied the 

                                         
32 T. ROYLE, The Civil War: The Wars of the Three Kingdoms, 1638-1660, London, Little, 
Brown, 2004. 
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king the basis of his “natural” authority, as he no longer took the view that the 
authority of the king derived from God, a doctrine that was often heard in these 
days. Hobbes was indeed a supporter of uniform and powerful authority, but by 
whom it was wielded was of secondary importance to him. The king could 
therefore exercise authority de facto (and Hobbes indeed argues in various places 
why, as far as he was concerned, the monarchy had practical advantages vis-à-vis 
the republic), but it was no matter of principle for him. 

In 1647, Hobbes wrote his Leviathan, which eventually appeared in April 
1651. Until then returning to England had been out of the question, as the 
situation there was too unstable for Hobbes ─ he was after all intimately 
associated with the Royalists. But after the publication of the Leviathan he was 
not very safe in France either. Throughout the book Catholicism was presented as 
one of the big dangers for a stable government and a threat to the “true religion.” 
Hobbes was referring to The Kingdom of Darkness (the well-known frontispiece 
of this work is a very good representation indeed of that Kingdom) when writing 
about Catholicism. 

Hobbes states in the Leviathan that only the worldly sovereign was 
competent to interpret the Bible and that no particular role could be reserved for 
the church in this respect. Hobbes’ aim was to deny that anyone but the sovereign 
could claim the right to determine what the meaning of the Holy Scripture was. 
He thereby took a stand in the long and drawn-out conflict about the true role of 
the church in society. The Leviathan could also be read as a defence of 
Cromwell’s republic, however, as Cromwell’s vision of the church was supported 
by it: Cromwell, after all, was partial to a church not characterised by any general 
ecclesiastical discipline and hierarchy and in which everything was free within a 
form dictated by the state. According to this perception, faith was an inner matter, 
in which appearances and matters of form were of no importance. This Hobbes 
could identify with, as in this form of church organisation there was much less 
danger of a struggle between ecclesiastical and worldly authority erupting.33 Was 
it after all not the struggle about the organisation of the church that had caused so 
much misery? “[T]he dispute (...) betweene the spirituall and civill power, has, of 
late more than any other thing in the world, been the cause of civill warre.”34 
Furthermore, Hobbes’ defence of absolute authority, even if obtained through a 
coup d’état, suited Cromwell well, but precisely because of this many read the 
Leviathan as a betrayal of the Royalist cause, as it was Cromwell who had put 
King Charles I to death. England seemed a safer haven nevertheless, and in 
February 1652 Hobbes risked the crossing. His views on the nature of 
                                         
33 Hobbes thereby in fact turned against the official Anglican Church, which he had previously 
defended in The Elements of Law. 
34 According to Hobbes in Letter 23.7/2.8. Cited by D. JOHNSTON, “Hobbes’s mortalism”, 
History of Political Thought, 1989, p.656. 
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ecclesiastical authority served to make him unpopular in certain circles, and the 
accusation of atheism was often levelled at Hobbes in the 1760’s, even giving rise 
to legislative proposals that the Leviathan be declared an undesirable book and the 
author be burned at the stake.35 

Be that as it may, Hobbes’ plea for absolute state authority should be 
understood in the light of the history described above. With his doctrine of 
sovereignty, he wished, inter alia, to solve the problem of the religious war. 
Therefore in the Leviathan he opposed the Roman Catholic and counter-
reformatory doctrine of the so-called potestas indirecta in temporabilis: that is the 
doctrine according to which the church as representative of God justified by the 
word of Christ is entitled to interfere in matters of state when the state threatens to 
harm Christianity.36 Obedience to a power outside the state, such as the Pope (for 
the Roman Catholics) or the Bible (for certain groups of Protestants) was, 
according to Hobbes, exceptionally threatening. Hobbes stated that the 
interpretation of Scripture gave rise to differences of opinion and subversive and 
violent activities. That is why in his view it was not a matter of “obedience to 
God, but of when and what God hath said; which to Subjects that have no 
supernatural revelation, cannot be known, but by that naturall reason, which 
guided them, for the obtaining of Peace and Justice, to obey the authority of their 
severall Common-wealths; that is to say of their lawful sovereigns.”37 It therefore 
made sense for him that the state should be protected against the church, since 
only the state would be able to ensure peace. 

Hobbes therefore was convinced that the sovereign was the best interpreter 
of God’s will. Thus, throughout the Leviathan we find passages intended to 
prevent God from infringing upon the political loyalty the citizens owe the 
sovereign. After all, “the nature of God is incomprehensible; that is to say, we 
understand nothing of what he is, but only that he is.”38 Consequently, Hobbes 
saw religion as a system of law and not of truth, which was also the reason why 
the sovereign should be the head of the English church. “There is therefore no 
other Government in this life, neither of State, nor religion, but Temporall; nor 

                                         
35 Tuck gives us a brief account of this. R. TUCK, “Hobbes and Locke on toleration”, in M. Dietz 
(ed.), Thomas Hobbes and Political Theory, Lawrence, University Press of Kansas, 1990, p.153-
171. 
36 See in this respect H. QUARITSCH, Souveränität. Entstehung und Entwicklung des Begriffs in 
Frankreich und Deutschland vom 13.Jh. bis 1806, Berlin, Duncker & Humblot, 1986. This 
doctrine made its first explicit appearance in the thought of Hobbes but is in fact already implicitly 
present in Bodin. 
37 T. HOBBES, Leviathan; or the Matter, Form, and Power of a Commonwealth 
Ecclesiastical and Civil, p.199. We refer to the well-known English edition of R. TUCK: Hobbes, 
Leviathan, in Cambridge texts in the history of political thought (R. Tuck, ed.), Cambridge, 
Cambridge University Press, 1979 (where the original page numbers, are given in the margin). 
38 Ibid., p.208. 
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teaching of any doctrine, lawfull to any Subject, which the Governor both of the 
State, and of the Religion Forbiddeth to be taught: And that Governor must be 
one; or else there must needs follow Faction, and Civil War in the Common-
wealth, between the Church and State.”39 

Drawing on the Puritan idea that the inner faith is primordial, something 
on which no one can infringe, Hobbes came to a conclusion diametrically opposed 
to the Puritan view: if faith was indeed an internal matter, then external 
appearances did not matter anyway. “Profession with the tongue is but an external 
thing, and no more than any other gesture whereby we signify our obedience (...) 
that action is not his, but his sovereign’s.”40 All external aspects of religion, 
therefore, should fall under the authority of the sovereign, and religious freedom 
should have no meaning at all as regards the public manifestation of religion. 
Hobbes declared in the same vein that even if a monarch were to ask a believer to 
deny the existence of God, the believer would have to obey. The forum internum, 
after all, would not be affected by this. 

This view also entails the complete privatisation of religion: Hobbes’ 
thought embodies a kind of French secularity (laïcité) avant la lettre, in which 
Christianity is interpreted in such a way that its public manifestation only has a 
minimal effect. The private confession of faith is, however, completely free. 
According to Hobbes, it cannot be a source of conflicts and lies at any rate outside 
the scope of political power. In this sense his thinking represents extreme passive 
pluralism: one may think and believe whatever one wishes but is not permitted to 
let it play any role in the public space to any extent. 
 
John Locke: Why church and state should be protected against each other 

It is important to realise that the problems that had given rise to the first English 
civil war were still smouldering after 1649, and that this was the situation in 
which John Locke worked. Locke was the protégé of Lord Shaftesbury, a spider 
in the English political web, and functioned as his medical doctor and political 
adviser. Shaftesbury had important functions at the English court, but he was at 
the same time a champion of Parliament’s interests. As far as dissident Protestants 
were concerned, he pleaded together with the King for tolerance. Notwithstanding 
the views of the King, however, he was not in support of religious freedom for the 
Catholics. Partly as a result of this difference of opinion, Shaftesbury and Charles 
parted company in the seventies, and Shaftesbury revealed himself as an active 
opponent of the king. In the wake of this, Locke also became intensely involved 

                                         
39 Ibid., p.248. 
40 Ibid., p.271. 
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in the political and religious conflicts of the day.41 When after 1681 things were 
looking up for the king in politics, Shaftesbury had to flee to Holland, followed by 
his friend and ally, Locke. Neither of them could be sure of their lives any longer 
in England. Locke only returned to England in 1689, after the Glorious 
Revolution (1688) and in the wake of Mary’s ascension to the throne. 

This, then, is the context in which Locke’s ideas on the relationship 
between law and religion should be viewed. In 1642, when the first English civil 
war erupted, Locke was ten years old. He was, therefore, fully conscious of the 
violence of the times, but although the political context in which Locke had to 
function was similar to that of Hobbes, the writings he produced differed 
fundamentally from Hobbes’. One of the most important documents for the issue 
being discussed in this article is Locke’s well known A Letter concerning 
Toleration.42 The text was written in 1689, exactly when he took refuge in 
Amsterdam. The letter, which was published anonymously, was addressed to his 
friend Philippus van Limborch, who as a member of a religious minority (the 
Remonstrants) took direct interest in the subject. After all, the Edict of Nantes43 
was recalled in France in 1685, and Amsterdam was, partly as a result of this, 
densely populated by great numbers of religious refugees (more than 50,000 
Huguenots fled to Holland). 

The scope of Locke’s Letter is, of course, determined by the circumstances 
in which the author was writing. While Locke definitely delivered a strong plea 
for the separation of church and state, he did not do so because he was of the 
opinion that the individual was free to believe in the Christian God or not. On the 
contrary: Locke first of all and in particular gave religious reasons to guarantee 
tolerance vis-à-vis those holding different beliefs. The concept of God, after all, is 
the point of departure that gives rise to his plea for tolerance, and not so much a 
political conviction of some kind that may or may not be religiously inspired. 
While tolerance is viewed today as a neutral and secular concept, this was 
therefore not the case for Locke. In the case of Locke this is particularly apparent 
from the fact that his idea of tolerance is characterised by important internal 
boundaries: tolerance was, after all, not applicable to atheists or to Catholics. In 
this sense, then, he was no champion for a secular state as we know it today.44 
                                         
41 On this relation between Locke and Shaftesbury, see S. MENDUS en J. HORTON, “Locke and 
Toleration”, in S. Mendus and J. Horton (eds.), John Locke: A Letter Concerning Toleration in 
Focus, New York, Routledge, 1991, p.4-6. 
42 We make use of the version of the Letter to be found in JOHN LOCKE, A Letter Concerning 
Toleration, in S. Mendus en J. Horton (eds.), o.c., 14-56. 
43 Through this Edict, promulgated in 1598, the Huguenots had been granted religious freedom. 
44 The reasons why Locke excluded Catholics from tolerance had from a pragmatic point of view 
to do with the fact that they owed allegiance to the Pope, who was their worldly as well as spiritual 
leader. Atheists could not be tolerated, as they were not able to swear oaths. For that reason they 
were not reliable: after all, they did not fear God’s judgment. Both groups therefore constituted a 
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Locke begins his Letter by defining the respective spheres of the church 
on the one hand and civil society on the other. A civil society is “a society of men 
constituted only for the procuring, preserving and advancing of their own civil 
interests. Civil interests, I call life, liberty, health, and indolency of body; and the 
possession of outwards things such as money, lands, houses, furniture, and the 
like.”45 A church subsequently is to him a “voluntary society of men joining 
themselves together of their own accord, in order to the public worshipping of 
God, in such a manner as they judge acceptable to Him, and effectual to the 
salvation of their souls”.46 

Locke advocated that the political authorities maintain distance as much as 
possible as far as religion is concerned. Thus, the authorities’ interference with 
spiritual welfare should restrict itself more specifically to worldly matters. Locke 
refers to these as the indifferent issues of faith, being the external aspects of 
religion that in themselves contribute nothing to the salvation of man and his 
“pleasingness” to God. “Things in their own nature indifferent cannot, by any 
human authority, be made any part of the worship of God, for this very reason, 
because they are indifferent. For, since indifferent things are not capable, by any 
virtue of their own, to propitiate the Deity, no human power can confer on them 
so much dignity and excellency as to enable them to do it.”47 

Locke distinguishes these indifferent issues and matters from necessary 
matters, being such matters that do indeed contribute to the spiritual welfare of 
man and his ´pleasingness´ to God. Towards this the state should adopt a tolerant 
and reserved attitude. Locke believed that the power of the state may not be used 
for religious coercion because: 1) the responsibility for salvation is placed on each 
individual and is inalienable; 2) inner matters (faith) cannot in any way be foisted 
on someone through external coercion. The authority of the state has no say at all 
about inner life. Faith contains a power that is, after all, stronger than the human 
will. “Whether one confiscates properties, or one is harassed by imprisonment or 
torture ─ all will be in vain if one endeavours to change the judgment of the spirit 
on these matters by means of these torments.”48 3) The state (or the “magistrate,” 
the term that Locke uses) has no special epistemic qualification to determine the 
correct path to salvation that is not also available to men themselves.49 
                                                                                                                
threat to the state, and the reason why Locke wrote his Letter was precisely that all religious 
practices should be tolerated unless they are a threat to the proper functioning of the state. 
45 Letter, p.17. 
46 Letter, p.20. 
47 Letter, p.34. 
48 Letter, p.31. 
49 Letter, p.18-19. On this also P.J. KELLY, ‘Authority, conscience and religious toleration’ in S. 
Mendus and J. Horton (eds.), o.c., p.142 and I. BOCKEN, “Tolerantie en de religieuze oorsprong 
van de liberale samenleving”, in I. Bocken, J. Locke, Een Brief over tolerantie, Budel, Damon, 
2004, p.91-123. 
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The argument Locke thus develops also works in the other direction: the 
churches may likewise and for the same reasons not use coercion. That is so 
because the direct relationship between the individual and God contains all the 
necessary components of religious worship. The authority of the church is thus 
limited to determining the form of worship, as far as they have received this, as 
voluntary associations, from exactly their members. This is because “whatsoever 
is practiced is only justifiable as it is believed by those that practice it to be 
acceptable to him.”50 The practices of worship are thus indifferent. Churches may 
for the same reason also not interfere with worldly matters. Understood in this 
way, churches as such are subservient to the ordinary laws of the state. “There is 
no ecclesiastical jurisdiction in worldly matters,” Locke asserts.51 As part of free 
societies, they are obliged to obey the laws of the state. This also means that what 
is permitted in public life should also be permitted in the church. “Ecclesiastical 
assemblies and sermons, are justified by daily experience and public allowance. 
(…) If any thing pass in a religious meeting seditiously, and contrary to the public 
peace, it is to be punished in the same manner, and no otherwise, than as if it had 
happened in a fair or market.”52 

All this leads to a division of labour and mutual restriction of the 
perspective of “salvation” on the one hand and politics on the other. These restrict 
each other in regard to whatever may be characterised as a necessity for each 
sphere as such: inwardness and necessity for religion, and “outwardness” and 
indifference for politics. Religion should be able to unfold freely in this way, but 
that which is forbidden in civil society is nevertheless not permitted in the 
religious domain either. In this Locke is trying to strike a balance between the 
claims made by religion and the claims made by politics. In the final instance he 
envisaged introducing a strict separation between church and state because an 
authority that allowed itself to be overpowered by the church was after all 
destined to die, and a church that allowed itself to be overpowered by the state 
would be completely insignificant. 

The distinction between indifferent and necessary matters is, however, not 
clear cut and thus not unproblematic. It is interesting to note that in his Letter 
Locke hardly tells us anything about necessary matters, except that they should be 
“acceptable to Him (…)”.53 But what if something is a threat to social peace but 
nevertheless is perceived by the adherents of a church to be a necessary element 
of their salvation? What if a religious practice, in other words, is to be considered 
a necessary matter for the individual believer and an indifferent matter for the 
state as far as they cause harm to others? It is then, according to Locke, the state 
                                         
50 Letter, p.33. 
51 Letter, p.42. 
52 Letter, p.50. 
53 Letter, p.20. 
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that must guard the boundary between necessary and indifferent matters, and in 
doing it is the state as such that has to make choices. “The part of the magistrate is 
only to take care that the commonwealth receive no prejudice, and that there be no 
injury done to any man, either in life or estate.”54 Kelly is therefore correct when 
he writes that the practical and political question of whether a practice should be 
tolerated or not can only be answered by an uneasy compromise among principle, 
experience, and an understanding of human nature.55 So within the framework of 
the conceptual distinction between indifferent and necessary matters, political 
problems have to be solved that require more than an appeal to abstract principles 
and which might interfere with religious freedom. 

In his Some Thoughts Concerning Education and Of the Conduct of the 
Understanding56 (1693), Locke dwells further upon the idea of toleration as such, 
and about how this should be embedded in daily practice. Where in his Letter he 
was dealing with toleration concerning religion as such (encompassing the 
respective competencies of the state and the church), in his Some Thoughts he is 
dealing with toleration of political and religious opinions. The view he puts 
forward links up with his opinions expressed on religious toleration. In any case, 
Locke shows him highly attentive to issues of diversity and pluralism. He sees 
‘breeding’ as one of the qualities of a moral person (next to virtue, wisdom and 
learning), which will lead to the toleration of self and others, or “not to think 
meanly of ourselves and meanly of others.”57 Locke also sees two problems of 
breeding, namely one that comes from the discomposure or disorder before 
strangers because of which social intercourse becomes difficult and uneasy. Here 
he is dealing with the possibility that someone lacks the assurance, and therefore 
the argumentative force, to be able to enter into a debate with a “stranger or 
person of quality”.58 This can easily lead to misunderstandings because someone 
does not express himself well. 

                                         
54 Letter, p.36. 
55 P.J. KELLY, l.c., p.144. 
56 Ruth W. GRANT and Nathan TARCOV (eds.), Some Thoughts Concerning Education and Of 
the Conduct of the Understanding, Indianapolis (Indiana), Hacket, 1996. See on this Anthony G. 
WILHELM, “Good Fences and Good Neighbors: John Locke’s Positive Doctrine of Toleration”, 
Political Research Quarterly, Vol. 52, No 1 (March 1999), p.145-166. This essay by Wilhelm is 
highly instructive on the issue being dealt with here, and we will rely upon it. Waldron however 
reads Locke as being insensitive to issues of diversity. Jeremy WALDRON, “Locke: Toleration 
and the Rationality of Persecutions”, in Susan Mendus (ed.), Justifying Toleration: Conceptual 
and Historical Perspectives, Cambridge, Cambridge University Press, 1988, p.61-86. As will be 
clear, this seems not be a convincing point of view. 
57 John LOCKE, Some Thoughts Concerning Education and Of the Conduct of the Understanding, 
o.c., p.106. 
58 Ibid., p.106. 
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More important however is the fact that ill-breeding leads to a behavioural 
attitude which according to Locke is not conducive to civility. Civility consists of 
“nothing but a care not to show any slighting or contempt of anyone in 
conversation.”59 Lack of civility on the other hand, “lies in the appearance of too 
little care of pleasing or showing respect to those we have to do with.”60 And to 
avoid this, Locke further says that two things are requisite: first not offending 
others and secondly using the most acceptable and agreeable way of expressing 
the aforementioned disposition.61 The first being, as we just saw, an expression of 
civility, the second of being well-fashioned. 

Locke adds that he does not think that there shouldn’t be any differences 
of opinions in conversation or opposition in discourse. On the contrary, “this 
would be to take away the greatest advantage of society, and the improvements 
[that] are to be made by ingenious company, where the light [that] is to be got 
from the opposite arguings of men and parts, showing the different sides of things 
and their various aspects and probabilities, would be quite lost if everyone were 
obliged to assent to and say after the first speaker.”62 In this passage, Locke shows 
that he is deeply attentive to plurality and diversity of opinions. Wilhelm rightly 
says that what Locke calls “the true art of living in the world”63 amounts in the 
end to making people more easy and satisfied in their conservation, exactly that 
they cab disagree and dissent form each other in a way that is not “off-putting”.64 
‘Civility’ thus encourages fellowship by tolerating pluralism in religious (and 
political) opinions. 

Of course, Locke’s thought, as is that of Hobbes, is obviously time bound. 
Locke, for example, never pleaded that ministers of religion receive a state salary 
(as in s.181 of the Belgian Constitution, discussed above). In this sense he 
probably was, as was Hobbes, in favour of a passive pluralism. Such an attitude to 
pluralism, however, is obviously not one-dimensional, and there is also a 
dimension in Locke’s thought that seeks to give full recognition to the public 
dimension of religion, that is in other words positively plural and tolerant.65 In this 
sense he was diametrically opposed to Hobbes, whose thought emanated an 
atmosphere carrying one message, namely that religion is dangerous from the 
moment it raises its head in public. 
 
 

                                         
59 Ibid., p.110. 
60 Ibid., p.107. 
61 Ibid., p.107. 
62 Ibid. p.111. 
63 Ibid., p.109. 
64 Anthony G. WILHELM, l.c., p.160. 
65 The phrase ‘positive toleration’ is coined by Wilhem. 
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4. Towards a balance between church and state in a polyphonic society 
In the book In Europe, quoted in the introduction to this article, the author 
observes that Istanbul has since the reforms by Atatürk degenerated from a 
cosmopolitan, multicultural, and tolerant city to a culturally backward and 
financially impoverished mono-ethnic megapolis. Istanbul is according to Mak a 
remote corner and a third-world city growing at a high rate, “a symbol of glory 
past, ties forgotten, tolerance lost.”66 The suggestion by the author is that it was 
precisely Atatürk’s urge to reform that led to the demise of Istanbul. Atatürk 
believed that the Ottomans were nothing but sentimental and old fashioned and 
that religious and ethnic diversity only undermined the security and unity of 
Turkey. Where eighteenth- and nineteenth-century Istanbul could still remind one 
of the tolerant seventeenth-century Amsterdam, where everyone could experience 
his religion in freedom, this is no longer the case today. As far as religion is 
concerned, Atatürk represented Hobbesian thought. As in Hobbes, Atatürk 
represented what we might call passive pluralism: religion is not forbidden, but at 
the same hardly given any space in public. The situation in eighteenth- and 
nineteenth-century Istanbul represents on the contrary Lockean thought: in these 
days in Istanbul there was active pluralism in the sense that religion and religious 
diversity was not suppressed in public life but positively tolerated. 

What is important here to note is the suggestion by Mak that the process of 
modernisation as it took place in Turkey in the beginning of the twentieth century 
was accompanied by disrupting effects. The Hobbesian approach ignores the 
meaningful and binding effect of religion. It brings about the humiliation of all 
those who are unable to identify with a state that does not know how to deal with 
religion. This process of modernisation is according to Mak at least partly 
responsible for the rise of fundamentalism.67 The Lockean approach, thus 
suggests Mak, where there would be ample space for religion in the public 
domain, would be much more beneficial for societies health. We add that 
allowing for religious arguments in the public and political debate would also be 
essentially democratic. By this we do not mean that religious opinions should 
necessarily determine the public and political debate. On the contrary, this point 
of view finds firm ground in a republican view on democracy68, more precisely 
the idea that today government policy (or decisions of political bodies) cannot 
primarily be based on authority but should instead find firm ground in a public 
debate and regulated decision making in which each individual, as a rational 
                                         
66 Geert MAK, In Europe. Travels Through the Twentieth Century, o.c., p.496. 
67 Here and in the remainder of this paragraph we draw on the point of view of J. Habermas: J. 
HABERMAS, “Faith and Reason”:  
http://socialpolicy.ucc.ie/Habermas_Faith_and_knowledge_ev07-4_en.htm 
68 See on this J. HABERMAS, Between Facts and Norms. Contributions to a Discourse Theory of 
Law and Democracy, Cambridge, MIT Press, 1996, 631 p. 
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actor, is involved on an equal basis: a public debate in which religious arguments 
also have a place. Real democracy cannot exclude the possibility that religious 
arguments might contain valuable elements that are of political relevance because 
society as a whole is addressed by it. Democracy thus has to be an open space, not 
because it necessarily needs a religious “supplement” or because religious 
conceptions are supposed to underlie democracy but because the idea and process 
of democratic decision making requires an open character that is incompatible 
with the exclusion of citizens. 

Precisely by accepting – on an equal basis - the argumentation (even if this 
argumentation is religious in nature) of everyone in public discourse, democracy 
might even become, so to say, the cement of society. This “inclusiveness” creates 
mutual trust between citizen and state. Thus, a government (and, by extension, a 
society) that defines itself in purely “Hobbesian” or antagonistic terms to religion 
estranges itself from an important section of its citizens. Such a government 
forgets that society is inevitably polyphonic. In a polyphonic society a variety of 
independent melodies are heard at one and the same time, each of equal value in 
principle. Such a polyphonic society has the capacity to combine in a harmonious 
or polyphonic whole in spite of variety. From that point of view, forbidding every 
musical utterance at any rate also excludes any kind of harmony or polyphony. 

Obviously, we should realise that polyphony may also give rise to false 
notes and even cacophony. While it is true that partaking in a process of positive 
toleration can lead to the mutual knowing and “appreciating” of each other, it 
possibly might also further the recognition and open discussion of profound and 
unbridgeable differences. Positive toleration is thus ─ and this we also need to 
realise ─ no easy antidote against interreligious tensions (and at the same time no 
guarantee against violence). That is why every religiously inspired contribution to 
the political debate, every concrete action in this sphere, must in a democratic 
society respect the minimal conditions laid down by the constitution and human 
rights treaties (such as in Europe, the European Convention on Human Rights). 
Respect for the basic rights of others, just as loyalty to the democratic rule of law, 
is as far as that is concerned a conditio sine qua non for all participants in the 
political religious debate. 
 
5. Law as a “winter dyke”: the European Court of Human Rights on law 

and religion 
The European Convention on Human Rights guarantees freedom of religion, 
including the manifestation of religion in public69, a manifestation that indeed 

                                         
69 S.9 (1) European Convention on Human Rights: “Everyone has the right to freedom of thought, 
conscience and religion; this right includes freedom to change his religion or belief and freedom, 
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may admittedly be restricted, though only on strict conditions.70 In 2001, in a 
judgment concerning the rights and freedoms of religious communities, religious 
freedom (protected in article 9 of the European Convention on Human Rights) 
was defined by the European Court of Human Rights in Strasbourg as “one of the 
most vital elements that go to make up the identity of believers and their 
conception of life, but it is also a precious asset for atheists, agnostics, sceptics 
and the unconcerned. The pluralism indissociable from a democratic society, 
which has been dearly won over the centuries, depends on it.”71 

The Court also defines how the state should deal with religious diversity if 
it wishes to respect the boundaries of the European Convention on Human Rights: 
“In a democratic society, in which several religions coexist within one and the 
same population, it may be necessary to place restrictions on this freedom in order 
to reconcile the interests of the various groups and ensure that everyone’s beliefs 
are respected.”72 The fixed point of departure here is impartiality, and the goal to 
strive for is guaranteeing at least minimal mutual tolerance: “In exercising its 
regulatory power in this sphere and in its relations with the various religions, 
denominations and beliefs, the State has a duty to remain neutral and impartial 
(...). What is at stake here is the preservation of pluralism and the proper 
functioning of democracy, one of the principal characteristics of which is the 
possibility it offers of resolving a country’s problems through dialogue, without 
recourse to violence, even when they are irksome (...). Accordingly, the role of the 
authorities in such circumstances is not to remove the cause of tension by 
eliminating pluralism, but to ensure that the competing groups tolerate each 
other.”73 

                                                                                                                
either alone or in community with others and in public or private, to manifest his religion or belief, 
in worship, teaching, practice and observance.” (Italics added.) 
70 See the accumulation of conditions, included in s.9 number 2 European Convention on Human 
Rights: “Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as 
are prescribed by law and are necessary in a democratic society in the interests of public safety, for 
the protection of public order, health or morals, or for the protection of the rights and freedoms of 
others.”  
71 European Court of Human Rights (ECtHR), Metropolitan Church of Bessarabia/Moldova of 13 
December 2001, § 114. See in other cases concerning the rights of religious communities: ECtHR, 
Moscow Branch of the Salvation Army/Russia of 5 October 2006, § 57; ECtHR, Kuznetsov and 
Others/Russia of 11 January 2007, § 56; ECtHR, Church of Scientology Moscow/Russia of 5 April 
2007, § 71. 
72 ECtHR, Metropolitan Church of Bessarabia/Moldova of 13 December 2001, § 115. 
73 Ibid., § 116 (italics added). This principle has also been recognised in: ECtHR, Agga/Greece of 
17 October 2002, § 60; European Court of Human Rights, [Grand Chamber], Refah Partisi/Turkey 
of 13 February 2003, § 91; European Court of Human Rights, Supreme Holy Council of the 
Muslim Community/Bulgaria of 16 December 2004, § 96; European Court of Human Rights, 97 
members of the Glani Congregation of Jehovah’s Witnesses and 4 others / Georgia of 3 May 
2007, § 132. 
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So, what should, in our opinion, be the role of the law in all this? In our 
opinion the law should function in these matters as a kind of “winter dyke”: that is 
the dyke which in the Netherlands, in winter time, protects the population from 
the rising river.74 Such a dyke only determines the flow of the river in a marginal 
way. Between the (lower) summer and winter dyke, in the so-called 
“uiterwaarden,” the river has a free flow. The “uiterwaarden” are very fertile and 
important for agriculture precisely because the river can flow naturally (if the 
summer dyke would be the border—a situation that needs an even higher winter 
dyke—the soil would be impoverished). Only in case the river comes too high 
does the winter dyke have to protect the people who live behind it. In the same 
vein, the law should stay away from the river of religious opinions, and these 
opinions should be able to flow relatively freely through the societal landscape. 
Only if religious opinions (or religious manifestations) become too extreme - 
when they represent a clear and present danger, so to say - should the law protect 
its society against danger. National limitations on religious freedom will be 
verified and measured by the European Court, which verifies if the limitations are 
“necessary in a democratic society.” 

In the sensitive domain of the relations between church and state, the 
Strasbourg Court allows its member states principally for a wide ‘margin of 
appreciation’.75 This concept of a ‘margin of appreciation’ has been utilised in 
hundreds of decisions by the Strasbourg Court and refers to the manoeuvring 
space which the signatories (i.e., the national authorities) to the European 
Convention on Human Rights may be allowed in fulfilling their obligations under 
the European Convention. This freedom however does not mean that a 
government can put its ‘winter dyke’ everywhere. Thus the European Court of 
Human Rights sometimes places the national policies under strict scrutiny.76 This 
is in any case true when both freedom of association and freedom of religion are 
concerned in one and the same case: “the list of exceptions to freedom of religion 
and assembly, as contained in Articles 9 and 11 of the Convention, is exhaustive, 
they must be construed strictly and only convincing and compelling reasons can 

                                         
74 This metaphor has been used before, in another context, by M. TRAPPENBURG, “De wet als 
winterdijk”, Ars Aequi 1998, p.802-808. In the Netherlands a large proportion of the population 
lives below sea level. 
75 ECtHR, Cha’are Shalom Ve Tsedek / France of 27 June 2000, § 84; ECtHR, Metropolitan 
Church of Bessarabia/Moldova of 13 December 2001, § 96; ECtHR, Supreme Holy Council of the 
Muslim Community/Bulgaria of 16 December 2004, § 96; see also A. Nieuwenhuis, “European 
Court of Human Rights: State and Religion, Schools and Scarves. An Analysis of the Margin of 
Appreciation as Used in the Case of Leyla Sahin v. Turkey, Decision of 29 June 2004, Application 
Number 44774/98”, European Constitutional Law Review 2005, p. 414-415. 
76 This is a traditional approach of the Strasbourg organs in cases concerning religious education 
in schools. See ECtHR, Hasan and Eylem Zengin/Turkey of 9 October 2007, § 53; ECtHR, 
Folgerø and Others/Norway of 29 June 2007. 
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justify restrictions. The States have only a limited margin of appreciation in these 
matters.”77 The European Court of Human Rights thus seems clearly to embrace a 
Lockean spirit towards the place of religion in society. 

 
6. To conclude 
In order to recognise citizens in regard to their full identity, it is necessary more 
than ever to look for the contribution religions can make towards the norms and 
values that keep our society alive and in good health In other words, to look in a 
Lockean spirit for that which can bring together and not only to catalogue all that 
which can separate. In this respect government has, in our opinion, a role as 
facilitator, as guarantor of the basic conditions for pluralism, but not as the party 
that first and foremost exercises control. As soon as government inclines towards 
the second (the taking of control), the first (guaranteeing religious liberty) is open 
to possible threat. A government that, as was indicated above in a number of 
examples from the contemporary Belgian policy context, seems to involve itself 
more and more in the domain of religion should therefore be careful about the 
actions it takes. It is appropriate to exercise circumspection in the domain of the 
relationship between religion and politics because whoever oppresses or denies 
the existence of religious identity humiliates the other. This, in turn, gives rise to a 
lack of respect for and from the other. Such a society harbours an enormous 
potential for violence. If this is indeed the lesson from John Locke, then we have 
several reasons to read him with renewed attention. 

                                         
77 ECtHR, Svyato-Mykhaylivska Parafiya v. Ukraine of 14 June 2007, § 114; see also ECtHR, 
Moscow Branch of the Salvation Army/Russia of 5 October 2006, § 76; ECtHR, Church of 
Scientology Moscow/Russia of 5 April 2007, § 86. 
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